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Hedge funds: privacy considerations in
bankruptey proceedings '

Mar 28 2007 Eric Slegper.

Hedge funds and other investors in the debl and equity securifies of troubjed com

‘ - ) X - ; ahies i
wisdom of joining unofficial commitieas or similar representative entities in bz—mkrup peg antio rethink the

picy cases.

Background

The Bankruptcy Code pravides for the formation of one or mare official comm;i ; . !
notders. These committees, which speak for entire constituencies rather tharr?g}??r?d?\ii(d;zezggtg’?dﬁg? oy seouriy
shareholders, play significant roles in Chapter 11 cases. Recently, hedge funds and other traders ngr b

equities of distressed companies have become highty involved in large Chapter 11 cases Some h;v ebt and
control of companies under plans of regrganization, while others have extended first or sécond lien ;09 purcha'sed
leveraged companies. Additionally, in efforts to exert greater influence, groups of such investors ha ans to highly
hoc or unofficial committees, taking more active and vocal roles in bankruptcies pending {hmughOU;ftehgrgsSﬁer-yci ad

The case

In Northwest Airlines' Chapter 11 proceeding, more than z dozen shareholders, | ; -

hoiding collectively 27 percent of the commen siock and over $260m in claimssjrfgir?r'ggr;gn\l:;?}gf Zedge.funds A
commitiee, which sought 1o be appointed as an official commitiee (a request i has since withdra:;vno?mgte'e' This
disagreements with the debtors regarding valuation issues. The debtors asked the court to require t?j! ad sighificant
this committee to disciose information about the elaims and shares that they owned including when tﬁ members of
them, how much they paid for them and the amounts of claims and shareg subsequéntly s0id &Yy acquired

The court held that the committee members (i) must make such disclosure, despi i . .
this trading information constfiutes trade secret and confidential commercial ire‘fﬂiﬁn?attrfr;r \;zglf&;ossucfzgntetngons that
information under the protection of a seal. The court then denied a mation for reconsﬁde;ation joined b ntoh fle the
Syndications and Trading Asscciation and the Securities Industry and Financial Markets Assog:iation '}/h Sooan
that "public interest” considerations averrode any confidentiality or Investment strategy concerns In act @ court heid
group, the court determined, the members of the ad hoc committes had subordinated an rivaC' ! {ac iNg as a
have in their trading information to the applicable bankruptey rule. ¥ Privacy interests they

Old rule, new application

The court's rulings are based on a relatively old and cbscure rule of bankruptey procedure that r
{except officially appointed ones) in Chapter 11 cases representing one or mare creditors or equity security

to make public disclosure of a variety of trading information. The rule requires committee mem?)eri to 3[_1!‘1 'y ho[d,ef s,
names and addresses, (il) the nature and amount of their claims or equity interests and when they w IsC 086 (i}
unless acquired more than a year before the bankruptoy fiing, (it} the names of those causin S comrduired,
form and (v} as of the time of the committee's formation, who itg members are, when +
equity interests, what they paid for them and any sale or disposition of their claims and

equires committees

The purpose of the rule is to give the courts greater oversight of unofficial commi ;
entities. One argument made in favor of such disciogure is that these who are nc;?erfneesn‘c})i:r)eeggg trr?gfefoentat%ve |
know whether those who serve on an ad hoc committee appearing to be similarly situated to non-nge;;f snouid
actually own both debt and equity and may therefore have "divided loyalties," or (i} have sold el ‘_te;rs {H _
the case and thus no longer have the significant interest in the outcome that they\ once had. 9¢ positions during

An appeal of the bankruptoy court's ruling has been filed, but at least some membars of th )
disciosed their trading information to comply with the court's ruiings & ad hoc commitice have

What the decision means

White the bankruptey court's hoiding is based on a straightforward reading of the applicable

- of any other Chapter 11 case in which an unofficial committae of debt or equity traé):rs was c;itffféfgg tir?,nct at;?/_are
such extensive trading information. Nofably, 2 debtor in another case, Pacific _umber Company, has a ;(edpu Ticiy
bankruptcy judge to follow the lsad of the Northwest Alrlinas court and reguire an ag hoc commi&ee»ofio?ehi!dz?sas
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which includes over two dozen hedge funds, to disciose their pricing informat .
distressed companies zealously guard, in particular, the secrecy ofgsuch inf?)i‘r?wgfizrﬁr(l:p ;Seegseof c_:iebt ek in
Airlines stand, or if other courts adopt the same posiion, group action by hedge funds ang othcrsnpns_ In Northwest
investors as-unofficial committees in Chapter 11 may entail & logg of'conﬁdentiality and priv eir:nstétutlanal .

a price to pay for seeking collective influence in bankruptcy cases. Privacy that may be too high

Similarly, debtors and other interested parties may use the Court's decisions to eyx
groups of such investors, or to obtain evidense to butiress their argument that tradin

spikes in prices and temporarily distorted debtors” market value, Ag g result, hedge fgnbdyshniggi;unds causeq

or if their positions are relatively small, curtail their involvement and act only as passive fnves¥0rs 00s& {0 go it alane,

ert bargaining leverage against
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